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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

SESSION CASE NO. 106 of 2018 

Under section 448/376/506 of I.P.C 

(Arising out of G. R Case No. 1369/18) 

 

    State of Assam 
 
     –Vs–  

1. Md. Abdul Majid 

    ...Accused Person  

 

Present:   Smti I. Barman,  

Sessions Judge,  

Sonitpur :Sonitpur.  

 
For the State   :     Mr. Munin Chandra Baruah,  

      Public Prosecutor   

                   

For the accused  :     S. Khan, Advocate.  

Date of Argument  :     30-07-2019 

Date of Judgment   :     13-08-2019. 

 

JUDGMENT 

1.  The prosecution case against the accused person as projected in 

the FIR (Ext. 2), in brief is that on 05-04-2018, at around 9 p.m. taking 

advantage of absence of husband of the informant/victim, the accused 

entering into the house of the victim, misbehaved her. Then on raising 

alarm, the accused threatening to kill her 3 years old son, committed 

her rape and thereafter fled away.   

2.  On receipt of the ejahar from the informant/victim (PW 5), the  

O/C Missamari PS registered the case being Missamari P.S. Case No. 

57/18 u/s 448/376/506 of the IPC and entrusted SI Upen Sarma to 

investigate the case. In course of investigation, the Investigating Officer  

visited the place of occurrence, recorded the statement of the 

witnesses, sent the victim for medical examination, got recorded the 
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statement of the victim u/s 164 Cr.P.C. and on completion of 

investigation having found materials submitted chargesheet against the 

accused Md. Abdul Majid u/s 448/376/506 of the IPC.   

3. On being produced the accused person from Jail, he was 

furnished with all the necessary copies as required u/s 207 Cr.P.C. Then 

the offence u/s 376 IPC being exclusively triable by the Court of 

Sessions, the learned Judicial Magistrate, 1st class, Sonitpur, Tezpur 

committed the case to the Court of Session.  

4. On being produced the accused person before this Court, my 

learned predecessor, perusal of the police report and hearing both 

parties, charge u/s 448/376/506 of the IPC was framed against the 

accused Md. Abdul Majid and particulars of the charge on being read 

over and explained to the accused person, he pleaded not guilty and 

claimed to be tried. Lateron he was enlarged on bail.   

5.   To substantiate the case, prosecution examined as many as six 

numbers of witnesses. In statement recorded u/s 313 Cr.P.C, the 

accused denied all the allegations leveled against him and examined 

none. 

6.  I have also heard the argument of learned counsel of both sides 

and also have gone through the materials on record.   

7. The points for decision in this case is that - 

(1) Whether the accused Md. Abdul Majid on 05-04-

2018 at about 9 p.m., committed house trespass 

by entering into the house of the informant/victim 

with intent to commit the offence of rape and 

thereby committed an offence punishable u/s 448 

of the IPC?  

(2) Whether the accused Md. Abdul Majid  on 05-

04-2018 committed rape on the victim/informant 
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in her house and thereby committed an offence 

punishable under section 376  of the IPC?  

(3) Whether the accused Md. Abdul Majid, 

committed criminal intimidation by threatening 

the informant/victim to kill her son and thereby 

committed an offence punishable under section 

506  of the IPC?    

Reasons, Decisions and reason for decision.   

8. In order to appreciate the argument advanced on behalf of both 

the sides, it is considered next to outline a sketch of the evidence on 

record.  

9. PW 1, cousin brother of the accused turned hostile. He deposed 

that on the day of incident, quarrel took place between the victim and 

her husband. Then the victim’s husband reported him that the accused 

repeatedly made call to his wife in mobile phone. Hence, he suspected 

that the accused maintained illicit relation with his wife.    

10. PW 3 Md. Hanif Ali deposed that he heard from the 

informant/victim that the accused raped her. PW 4 Md. Sahidulla also 

deposed that the informant/victim informed him that she filed a case 

against the accused alleging rape.  

11. PW 5 is the victim herself. She deposed that on the night at 

around 9 p.m. when she along with her three years old baby were 

sleeping, accused Abdul Majid entered into her house, torn her clothes 

and committed rape on her. When she raised alarm, the accused 

threatened to kill her baby. Hence she immediately did not disclose the 

incident. After about one month of the incident, she filed the FIR, Ext.2. 

She proved her statement before the learned Magistrate u/s 164 Cr.P.C., 

Ext. 3. She admitted that she refused to examine medically as she was 

in menstruation period. PW 2, the Medical Officer also corroborated that 
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though the victim was produced for medical examination but the victim 

refused to examine herself.   

 During cross-examination, she stated that on 05-04-2018 when 

her husband was at home, accused came to their house and met her 

husband. But when the accused reached her house,  she went to her 

parent’s house along with her baby.   

12. PW 6, the Investigating Officer, deposed that on being entrusted 

to investigate the Missamari PS Case No. 57/18 u/s 448/376/506 of the 

IPC, he visited the place of occurrence, recorded the statement of 

witnesses and drew sketch map of the place of occurrence vide Ext. 4, 

got recorded the statement of the victim u/s 164 Cr.P.C., arrested the 

accused and on completion of investigation, submitted chargesheet 

against the accused Md. Abdul Majid u/s 448/376/506 of the IPC, vide 

Ext.5. 

 During cross, he stated that the incident took place on 05-04-2018 

and the FIR was lodged on 08-04-2018. He admitted that he did not 

examine the neighbouring witnesses Ali Hussain and Rahmat Ali. He also 

admitted that the victim did not state before him that the accused 

committed rape on her, when she tried to shout, her baby woke up, then 

accused threatened her to kill her baby.  

13.  In this case, the accused is the brother of the prosecutrix’s 

husband. The most vital witness, the prosecutrix, PW 5 during deposition 

stated that on the day at around 9 p.m. when she with her three years 

old baby was in the bed, accused entered into her house and tearing her  

clothes committed her rape. She further alleged that when she tried to 

shout, the accused threatened to kill her baby. In examination-in-chief 

the victim herself admitted that after one month of the incident, she 

lodged the FIR and in statement u/s 164 Cr.PC (Ext.3), she gave history 

of rape of one month back prior to filing the FIR. But in the FIR (Ext.2), 

she alleged that the offence was occurred on 05-04-2018 and the FIR 

was lodged on 08-04-2018, i.e., after 3 days. She further stated that in 
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the FIR, she mentioned that the incident occurred about one month ago 

but in the FIR, it was alleged that the incident occurred on 05-04-2018 

not one month back. So, her evidence creates doubt as to when the 

incident occurred and when she filed the FIR, Ext.2. On the other hand 

during cross she made a different version that on the day of occurrence 

when her husband was at home, accused came to her house and met her 

husband and as soon as the accused reached her house, she went to her 

parental house along with her baby. So, taking the evidence of the 

prosecutrix, if after reaching her house by the accused, she went out to 

her parental house, it raises a question in presence of husband, when the 

accused committed her rape. Moreover, the material particulars regarding 

commission of rape and threatening to kill her baby were not stated in 

statement u/s 161 Cr.P.C. made before the Investigating officer.  If any 

incident of rape occurred, why she remained silent for one month. In the 

case, one material witness, the husband of the prosecutrix was not 

examined. That apart taking the evidence of the victim, if it is accepted 

that on the night the accused came to her house, who is brother of the 

victim’s husband, it cannot be held that he came with intent to commit an 

offence, particularly when the victim in cross-examination stated that the 

accused, coming to her house met her husband and after his (accused) 

arrival she went to her parental house with her child.   

  In view of the contradictory statements of most vital witness, the 

prosecutrix, PW 5, discussed above and delay in filing the FIR, the 

prosecution case being clouded with shadow of doubt has lost its 

reliability as regards the charge.         

14. In view of the aforesaid, I am of the considered opinion that the 

prosecution has failed to prove the charge u/s 447/376/506 of the IPC 

against the accused beyond all reasonable doubt and he  is entitled to 

benefit of doubt. Accordingly, accused Md. Abdul Majid is acquitted and 

set him at liberty forthwith. His bail bond shall remain in force till next six 

months.   
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15.    Send back the GR case to the learned committal court.  

 

 Given under my Hand and Seal of this Court on this the 13th  day 

of August, 2019 

 

          (I.Barman) 

                 Sessions Judge, 

                       Sonitpur,Tezpur. 

Dictated and corrected by me. 

 

 

       (I.Barman) 

     Sessions Judge,                   
    Sonitpur,Tezpur. 
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Abdul Rahman 
2.  Prosecution Witness No.2 :- Dr. Sangeeta Sharma (M.O) 
3.  Prosecution Witness No.3 : Md. Hanif Ali,  
4.  Prosecution Witness No.4 :- Md. Sahidulla 
5.  Prosecution Witness No.5 :- Victim.  
6. Prosecution Witness No.6 :- Sri Upen Sarmah, (I.O)  

 

EXHIBITS. 

 Exhibit 1   :     Report given by the M.O. 

 Exhibit 2 :    FIR 

 Exhibit 3 :    Statement u/s 164 Cr.P.C. of the victim 

 Exhibit 4 :    Sketch map 

 Exhibit 5 :    Charge sheet. 

 Exhibit 6 :    Relevant statement u/s 161 Cr.P.C.   

    

 

 

 (I. Barman) 

 SESSIONS JUDGE,   

         SONITPUR: TEZPUR         


